IN TH E UNITED STATESDISTRICT COURT
FOR TH E NORTH ERN DISTRICT O F M ISSISSIPPI
EASTERN DIVISION
WHITEH AWK RANCH , INC. PLAINTIFF
\5. CivilAction No. 1:91c\29-D-D

CARROLLA S.HOPKINS
dh/a Goodw i BSh asta Riner Ranch DEFENDANT

MEMORANDUM OPINION

Presentl before te courtis te motion oftie p hintifffor e entry ofsumm ary
Judgmentwit regard © it chims in tie case atbar. Fnding tatte majrity ofte
p Rintff¥ chims are encom passed by avalld setthm entagreement, te courtshaldism iss
tose chims. Ast te pRintiff? chim tatte defendanthas breached tie €rms oftie
settBm entagreement howe\er, tie undersigned is oftie opinion tatte p hintiffis entithd ©
reconer on ttatchim . There is no genuine issue ofm akrialfactas © tis matker, and te
p Rintffis entithd ©0 te entry ofa judgmentas am atier of bw .

Back ground

The phintiffinitatd tis cause on January 31, 1991, wit te fillng ofit com p hint
Centrallo tis Higation is te sall ofapold H ereford bu Mnamed “Trustm ark .”” Itis
sufficientt not tatte p hintiffcharged tatte defendant had agreed 1 purchase a one
quarter (25%) intrestin Trustm ark, butfai Bd © fu i lher ob Bgations in tatregard. The sall
oftis quarer inkrestof Trustm ark and re lhted transactions formed tie crux ofthis cause.
Afer te com p Btion ofdiscovery and procession oftis ligation, however, te partes
entred into a setthmentagreementon te day setfor trialoftis mater before te

undersigned. After te agreementoftie parties was announced © tie court, counse Hor te

! Throughout most of this litigation, this matter proceeded on the plaintiff’s claims against two defendants -
Corrolla S. Hopkins and Lance J. Hopkins. By order dated August 13, 1997, the undersigned dismissed defendant
Lance J. Hopkins from this case by reason of pending bankruptcy proceedingsin California. White Hawk Ranch v.
Hopkins, Civil Action No. 1:91cv29-D-D (N.D. Miss. Aug. 13, 1997) (Order Dismissing Party). As no proof has
been presented to this court that the California proceedings are no longer pending, this court has not revisited the
matter of his presencein this cause.




p hintiffdictakd into te record te €rms oftie agreement Essentally, te defendantwas ©
pay te p hintiffa totallof $55,000.00:

[920,000.00] in fourten days from today, 920,000.00 six montis from now ,

$20,000.00 twe Le monts from now, and e rem aining bahknce of $B5,000.00 six

monts after tat Which is eigh ten mont s from now .

Transcriptof S tthm entAgreement, p. 2. Inexchange for tese monetary payments, te
pRintffwoull make certain transfers © te p intff.

Mr. Carmody:  Inexchange for tat you willgetaquarer intrestin te bull

Trustm ark, and te six mont s possessory intreststarting Novwem ber tie firstt rough

Aprillte tirtiet, being your period ofpossession. You wilgeta quarer interestin

alHuture semen salls starting January 1, 1994. In order © secure te payment, we

wilbe entithd © am ortgage on your [Goodw i BSh asta River Ranch ] property.
Transcriptof S ttlm entAgreement, p. 2. Ofcourse, one primary €rm oftis setthment
agreementwas tattie p hintiffdismiss alofit ten pending chims againstte defendant
CarroBR S. H opkins.

During te discussion ofthe setthm entagreement? €rms, te undersigned informed
te parties tattis courtwoull €ntatine b dism iss te mater wit outpre judice whill aw aiting
finallconsum m ation oftis agreement

THECOURT: ....IM going o dismiss tie case, butw i Mretain risdiction. [The

courtw i l retain urisdiction © reopen te case in te exenttattiere Tsome prob km

here, tatsomebody doesn Thhe up 0 tie €rms ofthie setthment
Transcriptof S tthm entAgreement, p. 7. The defendantm ade te initialpaym entof
$20,000.00 © te p hintiff, and executd a prom issory not guaranteing te com p Btion ofthe
rem aining payment. Unfortunat ¥, however, tis court? prevous statem entforesh adow ed
today T consideration oftis cause. No furter payment were made pursuantt® te €rms of
te promissory not. The undersigned had dismissed tis cause by order datd Decem ber 7,
1993, butvacakd t atorder and reopened tis cause by order datd October 12, 1994. Whit

Hawk v H opkins, CivBAction No. 1:91c\29-D-D (N.D. Miss. Oct 12, 1994) (Order

Granting Motion © Vacae Jdidgment). Folbwing tie reopening oftiis mater, te p hintff

reassertd in an amended com p hintaloftie chims ithad original fi Bd againstte



defendant Additonal¥, however, Whit H awk assered a clhim againstte defendantfor
breach oftie setthmentagreement The matier is now before te courton tie p hintiff?
m otion for sum m ary judgment

Discussion

Sum m ary Jidgm ent Standard

Summ ary pudgmentshalbe grantd "iftie pRadings, depositions, answers
inkrrogatories, and adm issions on filk, ogeterwit te affidavt, ifany, show tattere is
no genuine issue as 1o any m akriallfactand t atte m oMng party is entithd © a judgmentas a
mater of bw." Fed. R. Civ. P. 56(c). The burden rest upon tie party seeking summ ary
Judgmentto show © te districtcourtt atan absence ofeMdence exist in te non-m oMng

party’s case. Ce btx Corp. v. Catrett, 477 U.S. 317, 325, 106 S.Ct 2548, 2553, 91 L.Ed.2d

265 (1986) see Jhckson v. Widnal 99 F.3d 710, 713 (5t Cir.1996) H irras v. Nat IR .R.

Passenger Corp., 95 F.3d 396, 399 (5t Cir.1996). Once such ashowing is presentd by te
m oMng party, te burden shift © te non-m oMng party o dem onstrak, by specific fact, t at
a genuine issue ofm atrialfactexist. Anderson V. Liberty Lobby, Inc., 477 U.S. 242, 249,

106 S.Ct 2505, 2511, 91 L.Ed.2d 202 (1986) ;Texas Manufactured H ousing Ass'n, Inc. v

City of Neder bnd, 101 F.3d 1095, 1099 (5@ Cir.1996); Broters v. K hvenhagen, 28 F.3d

452, 455 (5t Cir.1994). Substantive Bw wildetrmine whatis considered m atrial
Anderson, 477 U.S. at248, 106 S.Ct at2510 see Nicholl v. Loral\ough tSys. Corp., 81

F.3d 38, 40 (5t Cir.1996). "On¥ disputs ovwer fact t atm igh taffectte outcome oftie suit
under te gonerning Bw wiBMproper ¥ preclide te entry ofsumm ary judgment Factual
disputs t atare irre Inantor unnecessary w i linotbe countd.” Anderson, 477 U.S. at248,

106 S.Ct at2510 3ee City of Neder hnd, 101 F.3d at1099 ; Gibson v Rich, 44 F.3d 274,

277 (5t Cir.1995). Furter, "[w here te record, ttkenas awholl, coull not bad a rational
trier of fact find for t e non-m oMng party, tere is no genuine issue for trial" Anderson,

477 U.S. at248, 106 S.Ct at2510 3ee City of Neder hnd, 101 F.3d at1099. Finall, all



frefrom . See Anderson, 477 U.S. at254, 106 S.Ct at2513 ; Banc One CapitalPartners

Corp. v. Kneipper, 67 F.3d 1187, 1198 (5t Cir.1995) ; Tay br v. Greqq, 36 F.3d 453, 455

(5t Cir.1994) ; Matagorda County V. Russe MLaw, 19 F.3d 215, 217 (5t Cir.1994).

Howewer, tiisissoonl when tere is "an actualcontro\ersy, tatis, when bot parties hawe

subm ited eMdence of contradictory fact.” Litth v. Liquid Air Corp., 37 F.3d 1069, 1075

(5t Cir.1994) ; Guibbry v. Dom far Industries Inc., 95 F.3d 1320, 1326 (5t Cir.1996) 3

Rich&r v. Merchant FastMotor Lines, Inc., 83 F.3d 96, 97 (5t Cir.1996). In tie absence

ofproof, e courtdoes not"assume tatte nonm oMng party coull or woull proe te
necessary fact.” Litth, 37 F.3d at1075 (em phasis om ited) 3ee Lujn v. Nat IW il Ife
Fed'n, 497 U.S. 871, 888, 110 S.Ct 3177, 3188, 111 L.Ed.2d 695 (1990).
The SettBmentAgreement

Itappears undisputd tatte defendanttime ¥ m ade paym entoftie initia1920,000.00.
She did not however, make any rem aining payment. Exhibit“B~*to PRintff? Motion,
Affidavitof Paty H endrick. Consequentl, te p hintiffseeks an entry ofsum m ary judgment
on tie promissory not executd by tie defendantfor te paymentofpromised am ount.
PRintffT Motion, p.2. In response, te defendantcharges t atitis te phintffwho is in
breach oftie setthmentagreement

Gary H endrick contraced wit . .. T-Bar C Catth Com pany in Canada on behalFof

te Trustmark owners for tie sall ofsemen and te disbursementofprofic o all

owners. Since tatdat ofownership by Defendantafer setthmenttere has been no

accounting as © am ount ofsemen stored or sol and no profitstaem entor profit
disbursement® H opkins © dat.

Defendantwou B show tatsince “T-Bar”Wwas H endrick T agentfor alsalls of
[Trustm ark T]semen in Canada, inc liding Defendantd share ofsalls in Canada and
since he ok no skps © directhis agentt provde any accounting © Defendantfor
Canadian salls, itis te phintiffwho has breached te settBmentagreement
Defendant? Response, p.2. Ms. H opkins offers no otier response o te p hintiff¥ m otion.
Essential¥, tien, te defendantseeks © excuse her nonperform ance oftie setthment

contracthorom issory not by dem onstrating a breach ofthatsame contractby te p hintff. It



is basic hornbook Bw tatan ad\erse party T breach ofcontractm ay excuse a party 7
nonperform ance ofhis contractua lob Bgations.

[A] party m ay notinsiston tie perform ance ofa contractor a prousion tiereofwhere
he himse Fis guilly ofam atriallor substantiallbreach oft atcontractor prowusion.
The party firstcom mitting a substantialbreach ofa contractcannotm aintain an action
againstte otier contracting party for asubsequentfai lire © perform iftie promises
are dependent

17A Am . I. 2d Contract § 701. The ad\erse party T breach, however, mustbe m akriallo
excuse such nonperform ance.

[W here e nonperform ance ofon party © te contractis innocent, does nottwartte
purpose oftie bargain, and is who ¥ dwarfed by t atparty T perform ance, te

breach ing party has substantia ¥ performed it ob Bgations and © e non-breach ing party
is notexcused from it responsibi My under te contract

17A Am . I. 2d Contract § 701. Mississippi allo folbws tie app Ication oftiese princip bs.

The &rmination ofa contractis an "extreme™ rem edy tatshou M be “sparse ¥
grantd." See, e.q., Lipsky v. Commonwealh Unitd Corp., 551 F.2d 887, 895 (2d
Cir.1976) ; 17A C.JS. Contract § 422(1), at517-18 (1963). Term ination is
permited on¥ for am atriallbreach. A breach is matrialwhen tere "is afailire ©
perform asubstantiaBpartoftie contractor one or more ofit essentiallerms or
conditions, or iftiere is such abreach as substantal defeat it purpose,” GuF Sout
CapitalCorp. v. Brown, 183 So.2d 802, 805 (Miss.1966), or when "te breach ofte
contractis such tatupon a reasonab B construction oftie contract, itis shown tatte
parties considered te breach as vitallto tie exisence oftie contract™” Mat eney v
McCHRin, 248 Miss. 842, 849, 161 So.2d 516, 520 (1964).

Matrialty is ordinari ¥ aquestion offact e.g., Hens By v. E.R. Carpentr
Co., 633 F.2d 1106, 1110 (5t Cir.1980), abeitone ofu lim ak fact, note\identiary
fact The standard for detrm ining m akrialty m ustnecessari¥ be bot "im precise and
Tixib #" 0 "furter te purpose ofsecuring for each party his expectation ofan
exchange ofperform ances.” Restakment(Second) of Contract § 241 commenta
(1981).

UH S-Quallcare, Inc. v. GulF CoastCom m unity H osp., 525 So. 2d 746, 757 (Miss. 1987).

Centrallo tis court? inquiry, ten, is wheter te phintffcommitied abreach ofit
ob Bgations under tie setthm entcontractand wheter or notany such breach was a “f atriak”
one.
Upon reew ofthe record in tis matker, te undersigned cannotsay t atany
reasonab B juror wou i find tatte phintiffhas conmited am atriallbreach oftie setthment

contract The defendantchims tatte phintiffbreached te contractby faiIng © ensure t at



te defendantreceined disbursem ent and accounting regarding Canadian semen salks. The
on¥ re hhantproofawai Bb | 10 tie courtregarding tis sortofbreach is te affidavtstaement
of Gary H endrick, a corporat officer oftie p hintff.

On or aboutRebruary 2, 1994, in accordance wit te €rms oftie setthment

agreem entannounced © te courton Decem ber 6, 1993, Isenta Bter © T Bar C

Catth Com pany in Sak atoon, Sask atchew an confirm ing t atone quartr inkerestin te

semen salls proceeds were 1 be sent“directh ©© te folbwing owners as teir

ow nership share represents: . . . Goodw i MShasta Rinver Ranch . . .77 Atlached as

Exhibit“A~>o my affidaMtis a copy oftie Bter.

Exhibit“B>*to PRintff? Rebutial AffidavitofGary H endrick. H owe\ver, tiere is an
appreciab B bck ofrecord eMdence concerning whetier any Canadian semen salls by tie T
Bar C Catth Com pany were exen m ade so as © require an accounting or disbursementt te
defendant Based upon tie currentstak oftie record, tis courtcannotsay a reasonab B juror
woull be ab } © find t atany re lnantCanadian semen salls were made atall As such, tere
is no eMdence ofany breach ofcontracton te partoftie phintiffin tis mater. There is no
genuine issue ofm atriallfactas © tis matker. As such, tis courtneed notewen broach te
question oftie makerialty ofany breach .

Even iftis courtwere required © address te question ofm akrialty, howe\er, te
courtcannotsay t atany oftie assertd fai lires oftie p hintiffconstituted am atriallbreach
oftie settBmentcontract The essence oftie setthmentconsistd ofthree essentialiems: 1)
dismissaloftie p Rintiff3 chims 32) conveyance ofa 25% ow nership intrestin Trustn ark ©
tie defendantzand 3) paym entof $5,000.00 by tie defendantt te p hintiff. The rem aining
e Iment oftie contractappear m ostlh incidentalto one oftiese tiree e Bment. In Igh tof
te record as awhol, tie courtcannotsay t atany asserted fai Lires by te phintiffam ountto
a “faibire 0 perform asubstantiallpartoftie contractor one or more ofit essentiallerms or
conditions.”” Likew ise, exen ifsuch a fai lire constitutes a breach, tis courtdoes nothe le\e
tatsuch abreach substantial defeat tie purpose oftie setthmentagreement Ifte
p hintiffhas comm ited a breach oftie contractin tis regard, itmay be remedied ©rough an

action on te contract, butany such breach does notstify €rm ination oftie contractnor

6



does itexcuse nonperform ance by te defendant There is no genuine issue ofm atrialfactin
tis matker, and te p hintiffis entithd © te entry ofa udgmentas amendant
Dam ages

The p hintiffseeks te entry of judgmentfor e am ount“6f$5,933.16 and 95,247.50
in atiorney T fees and cos® plis any additionalatiorney T £es and cos® incurred since
October 0f1996 incliding alcost re hed © drafting oftis rebutia Bbrie fand fillng ofGary
Hedrick T afidaMt”” DefendantI RebutialBrief, p. 4 (em phasis added). Intatte p hintff
has fai Bd © subm itenMdence concerning wh atadditionallatiorney T fees and expenses © which
ithe Benes ite Fto be entithd, te courtis bate attis juncture © make a finalde®rm ination
regarding dam ages. The parties shallbe perm ited © furtier address te issue before tie court
renders amoneftary judgmentin tiis m ater.

The PRintff3 Rem aining Chims

Notreadi ¥ addressed by te parties are tie originaly assered chims oftie p hintffin
tis matier. As tie courthas detrmined tatte settBmentagreementremains valld, alloftie
remaining chims oftie p kintiffare preclided by tie operation ofthe setthmentagreem ent?
trms. The phintiffm ay notcontinue  pursue tose chims, and tie courtshaMdism iss
tem.

Conclision

Afer carefu lconsideration, te courtis oftie opinion tatte p hintff m otion for
summ ary judgmentshou M be grantd insofar as itseeks an entry of judgm entagainstte
defendanton tie p intiff3 chim for breach ofte settBmentagreement A Hrem aining
chims oftie pRintiff, however, shou B be dismissed in Eghtofte exisence ofavald
settBhmentagreement As afinallmater, tis courtresenes a finalldetrm ination on te issue
ofdamages on te pRintffT chim and shaMrequire tie parties © brieftie mater furter.

A separat order in accordance wit tis opinion shaBissue tis day.

This te day ofMay 2001.

Unitd Staks Districtdudge



IN TH E UNITED STATESDISTRICT COURT
FOR TH E NORTH ERN DISTRICT O F M ISSISSIPPI
EASTERN DIVISION

WH ITEH AWK RANCH , INC. PLAINTIFF
\5. CivilAction No. 1:91c\29-D-D
CARROLLA S.HOPKINS dh/a

Goodw i EISh asta Riner Ranch DEFENDANT

ORDER GRANTING MOTION
FOR SUMMARY JUDGMENT

Pursuantto a mem orandum opinion issued tis day, itis hereby ORDERED TH AT:

) te motion ofte phintifffor te entry ofsumm ary udgmenton it behalFis
hereby GRANTED IN PART stie motion is hereby grantd insofar as itseeks
te entry of judgm entagainsttie defendanton it chim tatte defendanthas
breached te €rms ofasetthmentagreem entand promissory not o te
pRintffzas © te remaining chims te motion is hereby DENIED 3

) Judgmentis hereby entred for te p hintiffagainstte defendantCorro R S.

H opkins for te pRintffT chim tatte defendanthas breached te €rms ofa
prom issory not issued © te phintff. The phintiffshal witin wenty (20)
days oftie dat oftiis order, make appropriat submissions © tis courtin
supportofit chim for an appropriat am ountofdam ages © be aw arded by tis
court A response o tie submission and rebutiallto tie response shallbe m ade
in accordance te time periods setfort by tis courtIUniform LocalRulls 3

) in Ightoftie existnce oftie setthmentagreementbetveen te parties © tis
action, tie remainder oftie p kintiff3 chims are hereby DISMISSED 3

) te phintff? Motion © Strike Answer, Motion for Entry of Defau kand
Motion for Defau kJdudgm entare alhereby DENIED ASMOOT.

SO ORDERED, tis te __ day ofMay 2001.

Unitd Staks Districtdudge



